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Procedure for amendments to the Kyoto Protocol
All reasonable efforts have been made in providing the following information. However due to the
nature of international climate law and the timeframes involved, these materials have been prepared
for informational purposes only and are not legal advice. Transmission of the information is not
intended to create, and receipt does not constitute, a lawyer-client relationship. To the extent
permitted by law any liability (including without limitation for negligence or for any damages of any
kind) for the legal analysis is excluded.

Introduction
This briefing paper sets out:


the procedure that needs to be followed in order to amend the Kyoto Protocol and its
annexes;



the specific articles and annexes that will need to be amended in the event a second
commitment period is agreed; and



suggested drafting, based on previous country submissions, for such amendments.

Executive Summary
Summary of procedure
1.

Below we set out an overview of the procedure for making amendments to the Kyoto
Protocol.
I. Kyoto Protocol Party’s proposed amendment is communicated to other Parties via Secretariat
6 months
II. Ordinary COP meeting at which amendment is proposed and may be adopted

III. Adopted amendment communicated to the Depositary and circulated to Parties for acceptance

IV. Parties lodge instrument of acceptance of proposed amendment to the Depositary

V. Proposed amendment enters into force:

2.

(i)

for those Parties who have accepted it, 90 days
after the day of receipt by the Depositary of acceptances
from at least 75% of Kyoto Protocol Parties

(ii)

for any other Party, 90 days after the date on
which that Party deposits its acceptance with the Depositary

The process for creating a new annex or amending an existing annex to the Kyoto Protocol is
virtually identical to the above process except in relation to step V (entry into force) which
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differs depending on whether the proposed annex or amendment to an annex also involves
an amendment to the Kyoto Protocol. If it does (which it would in the case of amendments
to Annex B commitments), entry into force of the annex or amended annex occurs at the
time that the related amendment to the Kyoto Protocol enters into force.
3.

It is very difficult to estimate timeframes between the various steps in this process because
the Kyoto Protocol is silent on timeframes for most steps. In fact, except by the “6 month
rule”, the Kyoto Protocol does not oblige any Party to undertake a particular action by a
particular time. Under the 6 month rule, an amendment proposed by a Kyoto Protocol Party
(amendments can only be proposed by a Party to the Kyoto Protocol) must be communicated
to the other Parties via the Secretariat at least 6 months before the meeting of the
Conference of the Parties (COP) serving as a meeting of the Parties to the Kyoto Protocol
(CMP) at which the amendment is proposed for adoption. If it is not communicated at least
6 months before the date of the CMP, it cannot be considered at the CMP.

4.

The area in which delays are least likely to occur is between steps II and III, assuming that an
amendment is adopted at the CMP in which the amendment is proposed. Step III is an
administrative step and should take approximately 4 - 6 weeks from the date the
amendment is adopted. However, the same is not true of other steps:
(a)

Step II - unless an agreement in relation to an amendment is reached at the
COP/CMP (which requires at least a 75% majority of Parties to the Kyoto Protocol),
the amendment will not be adopted and the process starts again.

(b)

Step IV - V - if an amendment is adopted at a CMP, it will not enter into force until a
sufficient number of acceptances have been received by the Depositary (that is, 75%
of the Parties to the Kyoto Protocol). Belarus’ 2006 amendment to Annex B of the
Kyoto Protocol (the only amendment that we are aware of which has been adopted
in relation to the Kyoto Protocol) illustrates the sort of delay which can be
experienced at this step. In that case, on 17 April 2006 the Secretariat notified all
parties of Belarus’ proposed amendment, the amendment was adopted at the
COP/CMP between 6 - 17 November 2006, but the amendment has not yet entered
into force because only 22 acceptances have been received by the Depositary
(despite sufficient support being received at the CMP to enable it to be adopted).

Key sections of the Kyoto Protocol that will require amendment
5.

The key sections of the Kyoto Protocol which need to be amended so as to impose second
and subsequent commitment periods are1:
(c)

Annex B – either replaced with a new annex or the table in the existing annex needs
to be amended to include additional columns and data for the subsequent
commitment period or each period, whichever is agreed.

(d)

Article 3, at paragraphs 1, 7, and 9 – consequential amendments to replace or add
words to amend the current references to a commitment period of 2008 – 2012 to
include one or more further periods from 2013 onwards.

1

Examples of text to amend Annex B commitments which were proposed at COP/MOP 15 in Copenhagen in December 2009 are included
as annexes to this paper and are discussed further in the "Detailed Briefing Notes" section of this paper at paragraph 20.
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Procedure for amending the Kyoto Protocol
Step I – Communication of proposed amendment
6.

Only parties to the Kyoto Protocol are able to propose an amendment to the Kyoto Protocol
or annex to the Kyoto Protocol (Article 20(2) and Article 21(2)).

7.

The text of the proposed amendment to the Kyoto Protocol or annex to the Kyoto Protocol
must be communicated to the Parties via the secretariat at least 6 months before the
meeting at which the amendment is proposed for adoption. The Secretariat is also required
to communicate the proposed amendment to the signatories of the United Nations
Framework Convention on Climate Change (Convention) and, for information only, to the
Depositary2 (Article 20(2) and Article 21(3)).

8.

These provisions are commonly referred to as “the 6 month rule”. The 6 month rule is
strictly adhered to even when text may be developed through the Ad Hoc Working Group on
Further Commitments for Annex I Parties under the Kyoto Protocol (AWG-KP) process.3

Step II – Meeting to propose and adopt amendments
9.

If Step I has occurred, proposals for amendment must occur at an ordinary (not an
extraordinary) “session” of the COP. A “session” of the COP comprises a series of “meetings”
(e.g. the meetings held between 7 and 18 December 2009 in Copenhagen constituted a
“session” of the COP/CMP). The application of the 6 month rule was considered by the
United Nations Office of Legal Affairs (UNOLA) and it confirmed that if a COP session
commenced on 1 December, then an amendment proposal submitted on 2 June could only
validly be considered at a meeting on or after 2 December and not on 1 December.4

10.

Article 21(4) provides a means by which amendments to the Kyoto Protocol can be adopted
even if a consensus cannot be reached. If the Parties have made every effort to reach
agreement on the proposal for an amendment to the Kyoto Protocol (or annex), the
amendment may be adopted, at “last resort” by a 75% majority vote of the Parties present
and voting (affirmative or negative) at the meeting. This ensures that an amendment cannot
be vetoed by a single Party or small group of Parties.

11.

Article 21(7) provides that any amendments to Annex B can only be adopted with the written
consent of the Party concerned, that is, a Party on whom obligations will be imposed under
the amended Annex B. In a note from the Chair of the Ad Hoc Working Group on Further
Commitments for Annex I Parties under the Kyoto Protocol (AWG-KP)5 dated 26 February
2009 (Chair’s Note), which considered the possible elements for amendments of Annex B
commitments to be adopted at COP15/CMP5, the Chair noted that “it would be advisable for
each of the Parties concerned to provide their written consent well in advance of CMP 5 and

2

The Depositary under the Convention and therefore the Kyoto Protocol is the Secretary General of the United Nations residing in New
York, but in practice, by virtue of Article 98 of the UN Charter, the Treaty Section of the UNOLA performs the depositary functions on
behalf of the Secretary-General in respect of multilateral treaties for which he acts as a depositary.
3

See submission by G77 & China for the timetable for the AWG-KP work plan in which it identified that the AWG-KP would adopt Annex B
and related amendments at AWG7 (May 09) and COP/MOP would adopt the same Annex B and related amendments at CMP4 (Dec 09):
FCCC/KP/AWG/2007/MISC.3 at page 3.
4

Yamin and Depledge, The International Climate Change Regime: A Guide to Rules Institutions and Procedures, Cambridge University Press,
2004: footnote p 547
5

FCCC/KP/AWG/2009/3
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prior to the adoption of the proposed amendments to Annex B” so as to be sure that
adoption would actually occur at CMP 5.
Step III – Adopted amendment circulated for acceptance
12.

The adopted amendment is communicated by the Secretariat to the Depositary and
prepared for circulation to the Parties for their acceptance. This is an administrative step
which should not be the cause of any undue delays.

Step IV – Parties lodge instrument of acceptance of proposed amendment with Depositary
13.

As noted in the Executive Summary of this paper, adoption at a COP/CMP does not necessary
lead to formal acceptance by parties. This step in the process preserves the sovereign rights
of each Party not to accept new commitments (even if that same party has adopted the
amendment at a COP/CMP). Whilst this ensures that Parties are able to fully participate in
the policy-making process whether or not they choose to accept or reject an amendment,
this step does allow parties to hold up the entry into force of the amendments.

14.

The potential for delay at this step is illustrated not only by Belarus’ 2006 amendment, but
also by the entry into force of the Kyoto Protocol itself. The Chair’s Note also picked up on
this issue6, stating that in order for an amendment to Annex B to enter into force, “as at 25
February 2009, 138 [Kyoto Protocol] Parties would need to deposit instruments of
acceptance” and that “any delay in entry into force may result in a gap between the end of
the first commitment period and the beginning of the second commitment period”.

Step V – Proposed amendment enters into force
15.

16.

Entry into force occurs:
(e)

in relation to those Parties who have accepted the amendment (where an
amendment has not been adopted by consensus), 90 days from the date of deposit
of acceptance with the Depositary by at least three fourths of the Parties to the
Kyoto Protocol; and

(f)

for all other Parties, 90 days from the date that Party deposits its acceptance with
the Depositary (if ever).

In accordance with the principles of international law, the amendments only apply to those
Party’s who have accepted the amendments.

Sections and annexes of Kyoto Protocol which will require amendment
17.

6
7

There are a number of ways in which the Kyoto Protocol and Annex B could be amended to
impose commitments on Annex I Parties in subsequent commitment periods. In fact, 9 of
the 12 amendments proposed by Parties for adoption at COP15/CMP5 included amendments
relating to Annex B and further commitments. We have provided a excerpts of the text of
two of those proposed amendments as examples in Annex C and D to this paper and have
included a link to all documents in the footnote below.7 Not all of the 9 proposed
amendments were confined to amending Annex B but included proposed amendments to
other sections of the Kyoto Protocol. The two examples we have included use text which

FCCC/KP/AWG/2009/3 at paragraph 32, page 10
http://unfccc.int/documentation/items/4899.php
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seeks to make little other change to the Kyoto Protocol except that which is necessary to
achieve the goal of meeting the obligation in Article 3(9) to establish further commitment
periods.
18.

Amendments to the text of the Kyoto Protocol may occur in an number of ways - by deleting
and substituting particular words in a paragraph; deleting and replacing whole paragraphs or
blocks of text; inserting new paragraphs; and so on. The form that the amendment takes will
depend on a number of factors. The Chair’s Note considered these issues and highlighted
that care and caution needs to be exercised before determining how the text is to be
amended so as to avoid unintended consequences, stating that:
“The form of the amendment may depend, among other factors, on the nature of the
amendment, whether the amendment is intended to replace existing text upon entry
into force, and the extent to which the continued existence and reference to earlier
text will be necessary for the effective implementation of the Kyoto Protocol. As
regards the last factor, it may be noted that although the first commitment period
comes to an end in 2012, end of commitment period accounting as well as compliance
assessment will not be finalized until 2015. CMP decisions that address these two
issues derive their legal force from the provisions of the Protocol relating to the first
commitment period. In such cases Parties will need to determine whether replacing
existing text would be the best way forward.”

19.

In other words, any amendments to impose further commitment periods should not be
drafted in a way that reduces or interferes with the effectiveness of the Kyoto Protocol as it
relates to first commitment period obligations.

20.

Annex B could be amended, amongst other ways, by:

21.

(a)

replacing the existing Annex B with a table that sets out the agreed quantified
emission limitation or reduction commitments (QELRC). This table could include not
only new QELRC but also any new Party who wishes to make such commitments; or

(b)

amending the existing Annex B to include additional columns for QELRC in
subsequent periods and any new Party who wishes to make such commitments. In
this option, the existing 2008-2012 commitments would be retained in the first
column (which would identify in the header the relevant period). New Party’s could
be identified with an appropriate footnote to make it clear that the new Party did not
have any commitments in the first period. This option would ensure that the legal
basis for existing commitments and obligations would be preserved for the 20132015 period even after the amendment enters into force (which is not the case with
option 1). The table set out in Annex C provides an example of what this option
might look like.

After establishing a subsequent commitment period in Annex B, consequential amendments
are required in to “maintain the link” between the obligation imposed under Article 3(1) and
the QELRC included in Annex B for subsequent periods. This could be achieved by:
(a)

amending certain text in Article 3(1) to change references to the first commitment
period to make them references to the second commitment period; or

(b)

keep Article 3(1) as drafted and insert a new paragraph 1 bis which repeats the bulk
of the text of Article 3(1) but refers to the second commitment period.
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Examples of these options are available at page 7 of the Chair’s Note and in Annex C and D to
this Paper.
22.

Article 3(7) includes information in relation to a Party’s assigned amount units which will
need to be amended to reflect the QELRC for subsequent periods. These amendments will
depend on how Annex B is amended (e.g. if it refers to “second commitment period” then
this language will need to be repeated in this paragraph). Examples of possible draft text for
Article 3(9) are included at pages 7-8 of the Chair’s Note and in Annex C and D to this paper.

23.

Article 3(9) provides for the manner in which further commitments are to be adopted by the
Parties. Again, the words used to amend this section will depend on how the amendment to
Annex B is crafted. Examples of possible draft text for Article 3(9) are included at page 9 of
the Chair’s Note and in Annex C and D to this paper.
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Annex A: Detailed flowchart of amendment process for Kyoto Protocol
I. Communication of proposed amendment
Only Parties to the Kyoto Protocol may propose an amendment to the Kyoto Protocol: Article 20.1 of the
Kyoto Protocol.
Text of any proposed amendment to the Kyoto Protocol shall be communicated to the Parties via the
secretariat at least six months before the meeting at which it is proposed for adoption.
The secretariat is also required to communicate the proposed amendment to the signatories to the
Convention and, for information, to the Depositary: Article 20.2 of the Kyoto Protocol.

6 months
II. Meeting to propose amendment
Amendment to be proposed for adoption at a meeting of the Conference of the Parties (COP): Article
20.2 of the Kyoto Protocol.
A proposed amendment shall be adopted at an ordinary session of the COP. A “session” of the COP
comprises a series of COP “meetings”: Article 20.1 of the Kyoto Protocol. Note: the UN Office of Legal Affairs
(UNOLA) made a ruling on the amendment proposed to the Convention by Kuwait in the run-up to Kyoto
confirmed that if a COP session commenced on 1 December, then an amendment proposal submitted on 2 June
could only validly be considered after 2 December and not on 1 December.
The Parties shall make every effort to reach agreement on the proposed amendment to the Protocol by
consensus. If all efforts at consensus have been exhausted, and no agreement is reached, the amendment may
be adopted, at last resort by a three-fourths majority vote of the Parties present and voting at the meeting.
“Parties present and voting” means Parties present and casting an affirmative or negative vote: Article 20.3 of
the Kyoto Protocol.

III. Adopted amendment circulated for acceptance
The adopted amendment shall be communicated by the secretariat to the Depositary, who must
circulate it to all Parties for their acceptance: Article 20.3 of the Kyoto Protocol.

IV. Parties to lodge instrument of acceptance of proposed amendment with Depositary: Article 20.4 of the
Kyoto Protocol.
90 days after receipt by the Depository of
instruments of acceptance by at least threefourths of the Parties

90 days after date on which that
Party deposits its instrument of
acceptance

Va. Proposed amendment enters into force
An adopted amendment shall enter into force for
those Parties having accepted it, on the ninetieth
day after the date of receipt by the Depositary of
an instrument of acceptance by at least threefourths of the Parties to the Kyoto Protocol: Article
20.4 of the Kyoto Protocol.

Vb. Proposed amendment enters into force
For any other Party, the amendment shall enter into
force on the ninetieth day after the date on which
that Party deposits with the Depositary its instrument
of acceptance of the said amendment: Article 20.5 of
the Kyoto Protocol.
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Annex B - Detailed flow-chart of amendment process for annexes to Kyoto Protocol
Note: Amendments to Annexes A and B to the Kyoto Protocol shall enter into force in accordance with Article 20, provided that
any amendment to Annex B shall be adopted only with the written consent of the Party concerned: Article 21.7 of the Kyoto
Protocol.

I. Communication of proposed annex or amendment to annex
Only Parties to the Kyoto Protocol may make a proposal for an annex, or an amendment to an
annex of the Kyoto Protocol: Article 21.2 of the Kyoto Protocol.
Text of any proposed annex or amendment to an annex of the Kyoto Protocol shall be
communicated to the Parties via the secretariat at least six months before the meeting at which it is
proposed for adoption.
The secretariat is also required to communicate the proposed annex or amendment to an annex
to the signatories to the UNFCCC and, for information, to the Depositary: Article 21.3 of the Kyoto Protocol.
6 months
II. Meeting to propose annex or amendment to annex
Annex or amendment to annex to be proposed for adoption at a meeting of the Conference of the
Parties (COP): Article 21.3 of the Kyoto Protocol.
A proposed annex or amendment to annex shall be adopted at an ordinary session of the COP
serving as the meeting of the Parties to the Kyoto Protocol. A “session” of the COP comprises a series of
COP “meetings”: Article 21.3 of the Kyoto Protocol.
The Parties shall make every effort to reach agreement on the proposed annex or amendment to
an annex of the Protocol by consensus. If all efforts at consensus have been exhausted, and no agreement
reached, the amendment may be adopted, at last resort by a three-fourths majority vote of the Parties
present and voting at the meeting. “Parties present and voting” means Parties present and casting an
affirmative or negative vote: Article 21.4 of the Kyoto Protocol.

III. Adopted annex or amendment to annex circulated for acceptance
The adopted annex or amendment to annex shall be communicated by the secretariat to the
Depositary, who must circulate it to all Parties for their acceptance: Article 21.4 of the Kyoto Protocol.
6 months after the date of the communication by the
Depositary to Parties of adoption of annex or adoption
of the amendment

IVa. Proposed annex or amendment to
annex enters into force
An adopted annex, or amendment to
an annex other than Annex A or B, shall
enter into force for all Parties to the
Kyoto Protocol six months after the
date of the communication by the
Depository to such Parties of the
adoption of the annex or adoption of
the amendment to the annex, except
for those Parties that have notified the
Depositary, in writing, within that
period of their non-acceptance of the
annex or amendment to the annex:
Article 21.5 of the Kyoto Protocol.

Such time as the amendment to the Kyoto
Protocol enters into force
90 days after the date on which
withdrawal of notification has been
received by Depositary of the
communication by the Depository

IVb. Proposed annex or amendment
to annex enters into force when
Parties withdraw non-acceptance
The annex or amendment to an annex
shall enter into force for Parties which
withdraw their notification of nonacceptance on the ninetieth day after
the date on which withdrawal of such
notification has been received by the
Depositary: Article 21.5 of the Kyoto
Protocol.
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IVc. Proposed annex or amendment
to annex enters into force where
amendment is involved
If the adoption of an annex or an
amendment to an annex involves an
amendment to the Kyoto Protocol,
that annex or amendment to an
annex shall not enter into force until
such time as the amendment to the
Kyoto Protocol enters into force.
Article 21.6 of the Kyoto Protocol.
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Annex C: Colombian proposal for amendments to Kyoto Protocol - FCCC/KP/CMP/2009/88

8

This is an excerpt only used for illustrative purposes - the full text of the proposed amendment can be found at
http://unfccc.int/resource/docs/2009/cmp5/eng/08.pdf
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Annex D: PNG proposal for amendments to Kyoto Protocol – FCCC/KP/CMP/2009/139

9

This is an excerpt only used for illustrative purposes - the full text of the proposed amendment can be found at
http://unfccc.int/resource/docs/2009/cmp5/eng/13.pdf
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