Produced by LRI 09 January 2024

Implications of a single Decision for both the Warsaw International Mechanism review and
the Joint Report of the Warsaw International Mechanism and the Santiago Network on Loss

and Damage

IMPORTANT: Legal Response International (LRI) acts as an intermediary in obtaining legal
advice from third parties on the query you have raised. That advice is provided to LRI but we are
able to share it with you. The third-party advisers have accepted certain duties to LRI but have
not and do not accept any duty to you. LRI itself does not and cannot provide legal advice. As a
consequence, LRI takes no responsibility for the content of any advice that it forwards, nor does
it accept any responsibility for any delay either in obtaining or sending copies to you of the
advice it receives.

In forwarding the advice to you, LRI does not intend to create a lawyer-client relationship with
you and to the extent permitted by law, any liability of LRI to you (including in negligence or for
any damages of any kind) is excluded. Any dispute between you and LRI shall be governed by
English Law, and the English Courts will have exclusive jurisdiction. In consideration of LRI
sharing the advice with you, you agree to the terms set out above.

This advice is provided in response to Query 91/24

Background:

In the context of the negotiations on the 2024 WIM review and joint report of the WIM ExCom
and the Advisory Board of the Santiago Network on Loss and Damage (SNLD), the question has
arisen as to whether a single decision could address these two agenda items. In the past,
outcomes on the WIM review and its annual report have been included in one decision and in
two separate decisions.

Query:

What are the implications of having a single decision covering both the WIM review and the joint
annual report of the WIM ExCom and the Advisory Board of the SNLD vs two separate decisions
(bearing in mind that as long as the governance issue remains unresolved there will need to be
mirror decisions under the CMA and the COP)?

Summary of Advice:

Both a single decision and two separate decisions have precedent and this is a matter for the
parties to decide.

A single decision structure covering both the WIM review and joint annual report could offer
procedural efficiency and enhanced coherence, potentially streamlining negotiations and
ensuring better alignment between review findings and implementation measures. This
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approach, taken at COP 25/CMA 2 in 2019, can create a more integrated framework that
articulates the relationships between review outcomes and operational responses.

Conversely, separate decisions for the review and the annual report, which may require
additional coordination, could offer distinct advantages in the current context. This treatment
could facilitate a more focused approach to possible areas of disagreement, providing greater
flexibility in managing different negotiating dynamics - reducing the risk that disagreement in one
area might impede progress on others.

Based on the analysis below, a balanced approach is recommended. The most prudent may be
to begin discussions under the two agenda items — the WIM review and the joint annual report
— separately, developing decision text accordingly. As discussions progress and parties express a
preference for streamlining the outcome, flexibility could be maintained to potentially discuss
the two issues jointly and have one decision.

Advice:
1. Historical context and past decisions

The procedural handling of decision-making in years where parties are engaged in both a review
of the Warsaw International Mechanism (WIM) and consideration of the annual report has varied
since the mechanism's establishment. At COP 22 in Marrakech (2016), the parties adopted a dual-
decision approach, with Decision 4/CP.22 addressing the WIM review and Decision 3/CP.22
covering the WIM’s Executive Committee (ExCom)’s report. This separation allowed for distinct
consideration of the review process, which examined the mechanism's structure, mandate, and
effectivenesss, from consideration of the WIM Excom’s annual report, which in that year involved
a significant transition from the intial two-year workplan of the ExCom to agreement on the
current five workstreams of its five-year rolling workplan. At issue during this discussion was
inclusion of the workstream on action and support, which was highly political in nature.

On the other hand, at COP 25/CMA 2 (2019), a more integrated approach was taken where a
single decision on both items was adopted. Here, Decision 2/CMA.2, which Decision 2/CP.25
“notes”, encompassed both the review and reporting aspects. This demonstrates the procedural
viability of addressing both elements cohesively, in particular where the reporting process does
not give rise to particular issues of concern such as those broached during COP 22. The potential
benefit of the 2019 decision is the unstated acknowledgment that the WIM ExCom had a role in
implementing follow-up activities to the review under its strategic workstreams, illustrating how
a single decision could address both backward-looking review elements and forward-looking
operational aspects.

What these precedents establish is that both single and separate decision-making approaches
may be appropriate depending upon circumstances.
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2. Procedural implications and operational considerations

Opting for a single decision or separate decisions to cover the 2024 review of the WIM and the
joint annual report of the WIM ExCom and the Advisory Board of the SNLD has potential
implications for the negotiating outcomes of the review as well as the clarity of recommendations
to the WIM’s operating bodies going forward.?

A single decision covering both the WIM review and the joint annual report could help streamline
the negotiation process by allowing for an integrated consideration of interrelated issues,
reducing the total negotiation time required and ensuring consistency in language and approach
across both topics. It may also facilitate better alignment between the findings of the review and
guidance to the WIM'’s operating bodies, as both elements are considered simultaneously. This
could prove valuable where review findings have direct implications for ongoing operations or
where operational experiences could inform review conclusions. The approach also reduces the
risk of contradictory guidance or misaligned priorities that might emerge from separate
decisions, although this risk likely would be significantly reduced where the same negotiators are
considering both matters.

The bigger risk of a single-decision approach may come where parties have diverging positions
on either the review and / or the reporting processes. In such case, it may be useful to consider
issues of concern independently and where prudent divide this consideration into separate
decision-making processes.

3. Political and practical implementation considerations

The political context surrounding loss and damage negotiations could influence the choice of
decision-making structure. A single decision might signal stronger political commitment to
addressing loss and damage comprehensively and could help build momentum for enhanced
action. It could also demonstrate the political will to ensure coherence between review findings
and operational responses.

However, separate decisions might better accommodate different political sensitivities around
review conclusions versus operational guidance. This approach would allow for more nuanced
political messaging and could help manage situations where parties have varying levels of
comfort with different aspects of the loss and damage agenda.

4. Recommendation and way forward

Based on the above analysis, a balanced approach is recommended. A prudent course could be
to begin negotiations on the 2024 WIM review and the joint annual report under their separate
agenda items, developing draft decision text accordingly. This initial approach should allow for
focused discussions and prevent potential disagreements on one aspect from impeding progress

! The WIM ExCom and the Advisory Board of the SNLD.
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on another. It would also help maintain procedural distinctions between the review process and
regular reporting functions.

However, flexibility to potentially discuss the two issues jointly and have one decision should be
maintained should parties express a preference for streamlining outcomes.

END
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