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OVERVIEW

1. The importance of the [aw in the UNFCCC process
2. Legal nature of the PA + compliance

3. Governance: COPs, SBs and constituted bodies

4. Rules of procedure: agenda, points of order, other.
5. Finding documents in the UNFCCC website.

6. Procedural issues at COP 29

Further resources and Q&A.




1. Law and the negotiations

You are negotiating legal texts:
agreeing treaties or how to
implement them.

Law regulates the governance of the
regime: bodies, mandates.

Law regulates how negotiations are
conducted: rules of procedure.

Legal tools support political
arguments.

Legal language is needed to drafting and interpreting text and convey what
you want to achieve.

Practical: delegations use lawyers and legal strategy.
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Questions for reflection:

* Have you ever heard a delegate
argue that something cannot be
discussed in that room because
it exceeds the mandate?

e Can a COP decision give a
mandate to the IPCCC or the
WMOQO?

* From the video you watched,
were the delegates objecting
the adoption of the goal and

__CAN VGJIMAGINE
arguing there was no AWORLD WITHOUT lAWYEIl

consensus?




2. Legal nature of the UNFCCC, the Kyoto Protocol
and the PA

« UNFCCC, PA and Kyoto Protocol are all treaties (Vienna Convention on
the Law of Treaties 1969).

 They have preambular and operative parts
(recalling, noting, affirming, calling upon, encouraging,

recognising, taking into consideration...)
o Not binding
o Provides context to the operative part and guides its interpretation

* Operative part
o The actual “agreement” between Parties
o Words may be used to dilute or negate rights and obligations A
o Prevails if direct conflict with the preamble E n
0 W
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Not just obligations: bodies, processes, commitments.



Main legal structure of the three treaties

Paris Agreement - Bottom up

Updated goals (temperature, adaptation and finance flows),
all Parties must submit nationally determined contributions
(NDCs) and compliance is only facilitative.

. - - .. TER

Cor;i'emncc adopts Kyoto Protocol

Kyoto Protocol - Top down
Established legally binding emission limits for
developed countries and a compliance mechanism

UNFCCC - Framework
Objective, bodies, commitments.




PA and Compliance

A formal and binding international treaty to which the VCLT applies

BUT it contains provisions that create hard obligations / legally binding
commitments and provisions that create

Most legally-binding obligations are obligations of conduct (procedural),
not of result (can you think of a few?)

Legal bindingness differs from justiciable, enforceable
Compliance mechanism: PAICC is facilitative in nature

A
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PAICC

« Article 15 of the PA: mechanism to facilitate implementation / compliance with the PA.

* Modalities and and procedures in decision 20/CMA.1 and decision 24/CMA 4.
Consideration of issues:

1. initiation by a Party on any provision of the Paris Agreement,

2. initiation by the Committee where a specified mandatory requirement of the Paris Agreement is not
met (submission of NDCs, BTRs)

3. initiation by the Committee, with the consent of the Party, in cases of significant and persistent
inconsistencies based on the recommendations in the technical expert review report, or

4. consideration of systemic issues by the Committee or upon request of the Conference of the

Parties serving as the meeting of the Parties to the Paris Agreement (CMA).

LRI Advice: PAICC ability to address lack of funding/capacity to fulfil Parties’ reporting obligations. E n
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https://legalresponse.org/legaladvice/the-paris-agreement-implementation-and-compliance-committees-paicc-ability-to-address-lack-of-funding-capacity-to-fulfil-parties-reporting-obligations/

3. Governance
Governing bodies: the COP/CMP/CMA

Article 7 UNFCC
1. A Conference of the Parties is hereby established.

2. The Conference of the Parties, as the supreme body of this Convention, shall
keep under regular review the implementation of the Convention and any
related legal instruments that the Conference of the Parties may adopt, and
shall make, within its mandate, the decisions necessary to promote the effective
implementation of the Convention. To this end, it shall:

Functions listed in a) to m) and include periodic review, create subsidiary
bodies, mobilize finance, among others.

COP serves as CMA for PA and CMP for Kyoto (with the respective A
membership) RN
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The SBs

Article 9 UNFCCC: SBSTA (Subsidiary body for scientific and technological advice)

A subsidiary body for scientific and technological advice is hereby established to provide the Conference
of the Parties and, as appropriate, its other subsidiary bodies with timely information and advice on scientific
and technological matters relating to the Convention.

Key areas: impacts, vulnerability, adaptation to climate change; RSO; technology transfer and development; guidelines
for reporting, link with the IPCC.

Article 10 UNFCCC SBI (Subsidiary body for Implementation)

A subsidiary bodx for implementation is hereby established to assist the Conference of the Parties in the
assessment and review of the effective implementation ot the Convention.

Key areas: its agenda is shaped around the key building blocks of implementation of all these treaties and instruments:

trans arenc¥, mitigation, adaptation, finance, technology and capacity-building, and aims at enhancing the ambition of Parties
on all aspecis of its agenda

Relationship between COP/SBs: COP is the governing body, SBs agendas can conduct negotiations leading to conclusions
but the COP retains the power and functions to carry on negotiations on the same matter/ decide.

Practice: SBs in June try to arrive to a conclusion and a draft decision. SBs during week 1 of COP aim to reach agreement on
a draft decision, leaving high level political affairs for week 2.
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Secretariat and Constituted Bodies

Article 8 UNFCCC: Secretariat

Functions: assist parties, prepare reports of its activities, compile and transmit reports,
make arrangement for COP and SBs sessions, other functions as determined by the

COP.
Secretariat responds to the Parties but is subject to financial constrains.

Constituted bodies: specialized bodies with limited but representative membershi
established by treaties or COP decisions to further implement the Convention: AC,

CTCN, PAICC, TEC, SCF, WIM, LEG.

SBs conclusions can’t create a body, neither establish mandates for them.
They can make requests or invitations.
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Outcomes of a COP/SB

Decision Lo
Ag ree m e n t bit.ly/COPoutcomes

Cover decision
Conclusions

Work programme Accord
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The role of COP decisions

* Negotiated language, open to interpretation

« CoP decisions in the UNFCCC are generally not considered legally binding
on the parties

* They indicate a political commitment

« They have a normative aspect all the same
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Now on process and
practicalities!
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4. Rules of Procedure

Draft rules of procedure
Apply to COP/CMP/CMA and SBs except for rule 42 on voting

Decisions are thus taken by consensus (de facto meaning without that there is politically
viable objection)

No decision: Rule 16 is applied, item is carried over “as was” to next year

RoP regulate issues like: dates of the sessions, role of observers, presidency, agenda.
Apply to CMP, CMA, SBs 'mutatis mutandi’

Agenda
Provisional, supplementary and adopted
according to the draft rules of procedure of the UNFCCC (9 -16)

Presidency: conduct the negotiations, ensure observance. =Lls
Rules on points of order (23) bit.ly/RoProcedure A
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5. Finding documents in the UNFCCC website

The UNFCCC website is your go-to place to find information relevant to the negotiations,

decisions, the agenda, etc. However, it can be particularly difficult to navigate. We
recommend that you familiarise yourself with the website before engaging in UNFCCC

work.

Y United Nations
{s@j ‘ Search Q  English v

imate Change
Home cop ics alendar ate Documents About News

29 y n and us
meetings p decisions

UN*Clima

Confere 1ce Bz

11-24 November 202



https://unfccc.int/

Documents and their codes

Document codes

All official UNFCCC documents have a unique identifier which you can find in the top-right of the page. Knowing what each code means is useful to determine if you are loc
eAll codes begin with FCCC’.

*They include the relevant body, year and unique identifier.

*Eg. FCCC/CP/2023/11

Where a document is a draft, following the year there will be the letter ‘L. which will usually be followed by a number. Eg. FCCC/PA/CMA/2024/L.22

This number is important as it indicates which version will be forwarded to the plenary to be approved as a decision.

Common codes also include, eg. FCCC/SBI/2024/INF.10:

CP/2024 Applies to COP documents
LGP YR Applies to CMP documents

VA VR LPZER  Applies to CMA documents
/

/SB1/2024/ Applies to SBI documents
/SBSTA/2024/ Applies to SBSTA documents

/APA/2024/ Applies to the Ad Hoc Working Group on the Paris Agreement
documents

/TP/2024/ Applies to technical papers not associated with one particular body.

| -/INF/- | Used for information notes, such as a synthesis of submissions.
S AUEYAN Used for miscellaneous documents such as compilations of submissions.
-/Add. Used for addendums (often as part of a report).

-/Corr. Used where there was a correction. A
-/Rev. Used where there has been a revision to previous text. L E n

JLe A Used for ‘Conference Room Papers’ — a document parties agree to use.



Finding the agenda and in-session documents

cop29 Process and meetings Topics Calendar Climate action Documents and decisions About us

cop28 o cdosn
——— Jontnoteby the Subsidiary & [
Process and meetings Topics Calendar Climate action Documents and decisions About us
CMAS ses The Road to the UAE MAS
SBSTAS9
58159 1, Opening of the session

’ 2 Organizational matters
3 Reports of the subsidiary bodies
4 Reporting from and review of Parties included in Annex I to the Convention Lff‘
5 Reporting from Parties not included in Annex I to the Convention g A



6. Procedural issues at COP 29

1.

2.

Agenda adoption and launching the negotiations:
Dialogue on implementing the GST under finance/
compromise with a footnote.

Supplementary agenda to be addressed in Presidential
consultation.

What if the agenda is not adopted?: LRI advice.
Adoption of the NCQG: President did not scan the

room/ some countries intervened afterwards objecting the

adoption. Were these points of order?

«


https://legalresponse.org/legaladvice/legal-status-of-work-that-has-provisionally-commenced-based-on-provisional-agendas-at-sb-58/

6. Procedural issues at COP 29

3. GGA: Negotiations in Bonn were hoping to request the AC
some action towards the development of indicators, plus
creating an expert body. SBs cannot mandate o create
bodies.

4. Just Transition and MWP: ‘Mutiny’ of the Parties as they
were being rushed to conclude negotiations at SBs and the
SB conclusion agreed to continue at the next SBs. COPs are
the governing body, SB conclusion cannot retain

negotiations.
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LRI provided advice on all of these issues (and more!)

We provide support on the ground in the sessions
(SBs and COPs) and throughout the year to prepare

for the negotiations.
Support includes clarifying legal issues (legal queries),
briefings, more complex legal analysis, drafting text,

submissions, etc.

Do reach us! Our services are free.




Play store Android

App store iPhone

Paris Agreement A to Z app



Resources

. Legal affairs division of the secretariat and LRI

. UNFCCC website.

. LRI database bit.ly/LRIdatabase (some have been individualised in the presentation).

. LRI Newsletter:

. Upcoming LRI Summary of COP 29.

. LRI Explainers: Loss and damage, just transition, NCQG and upcoming

Article 6 and Governance.

. lIED becoming a UNFCCC delegate (Nov 2023) bit.ly/IIEDBecomingDelegate
A
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bit.ly/LRIdatabase
https://mailchi.mp/0b01f3ba58ed/lri-newsletter-cop-29-team-explainers-and-lri-app-17224904?e=6664035b92
https://bit.ly/IIEDBecomingDelegate
https://www.iied.org/22589iied

Resources Il

. LSE/Grantham Institute database www.climate-laws.org

. Sabin Center for Climate Change Law, Columbia Law School, Climate
Change Litigation Database https://climatecasechart.com

. Toolkit to help countries put in place the legal frameworks necessary for

effective domestic implementation of the PA and their NDCs
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http://www.climate-laws.org/
http://www.climate-laws.org/
http://www.climate-laws.org/
https://climatecasechart.com/
https://climatelawtoolkit.org/
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THANK YOU !

mmadariaga@legalresponse.org

www.legalresponse.org
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